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i RESPONSE TO ASRIGNMENTS OF ERROR

The inal cowt did not abuse its discretion in granting Fathed's
Petition for Modification where there was substantial evidence
preserted at trial to support the elements of modification, inclading
that, since entry of the 2008 Parenting Plan: (1) there has been a
substantial change in clirowmstances of the children or the nonmoving
party; {2) the best interests of the childeen will be served {and it is
negessary to serve their best inferests) by the modification; (31 the
present environment is detrimental to the children’s well-being; and
{4) the harm caused by the change 15 cubweighed by the advantage of

the change. The tral court’s Bndings support modification.

Further; the trial court did not abuse its discretion when it adjusted
Father's child support iransier pavment. . There was substantial
gvidence to support that Mother was voluntarily underemploved.
Alge, given the trial cowrt’s madification of the Parenting Plan
awarding primary cusiody to Father, #f was not an abuse of discretion

to give Father o downward deviation in the child support transfer

payment,
H. RESPONSE TO ISSUES PERTAINING
TO ASSIGNMENT OF ERROR
i, The evidence presenied o the fnial court
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overwhelmingly supports the court’s finding that there was a
substantial change in circumstances within the meaning of RCW
26.00.260(1) when the elements of the statute were mel, inchuding
that the present environment was detrimental to the children. The
evidence supporis Mother's abusive use of conflict. This includes,
but is not imited o (1) Mothers repetitive and caloulated
violations of the Parenting Plan, which were not fully resolve by
the time of frial; {11) Mother's passive-aggressive behavior to
undermine Father's relationship with the children; {1if) Mother
unilaterally subjecting the children to invasive medical testing,
which created stress 1o them: and (iv) Mother's filing of two, false
domestis violence patitions agsinst Father,

2. The wial court may medify a parenting plan based upon
a detrimental covironment even when Mother had been the
children’s custodian for g jperimi of time, where the Mather's
present environment was detrimental to the children and where
there was evidence and/or a finding that the harm cansed by the

change in custody s outweighed by the advantage of the changs.
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1.  RESTATEMENT OF THE CASE

A, Procedural History,

John Xiteo ("John"} and Stefanie Bennett (“Stefanie™) were
married in 1997.0 They have two children, Chioe and Nico, who are
presently ages 11 and 13, respectively. Thetr marriage was dissolved, by
agresment, in 2002, From the date of dissolution up until the trial relating
to John's 2010 Petition for Modification, Jobn provided financially for the
majority of the children’s needs, including paying for their private school
tuition, clothing, extra curricular expenses and health care coverage. RP
35, 42-48.

The 2002 Parenting Plan, entered 8t the time of dissolution,
eusentially provided that the parties make their own arrangements as to
residential Hime with the children. CP at 1.8, In March of 2007, after
Ktefanis improperly relocated the children to Seattle without notice or
agresment as required by the relocation statute, John petitioned for
modification of the 2002 Parenting Plan, RP §7-38; Ex 29,

On Maeh 31, 2008, Stefanie and John agreed to a now Paromting
Plan ¢ Parenting Plan™), CP ot 919, Under the Parenting Plan, Paragraph
313, John and Stefanie were designated as joint custodians, with Jolm
having custody of the children every other Sunday at 10,00 g, until
Wednesday morming, and Stefanie baving custody of the children gvery

Wednesday after school vntil Sunday et 10:00 aom. CP a1 10-14. During

»

“Throughout Respondent’s brief, the parties are referred 1o as John and
Stefanie. No disrespect is intended to the parties by this informal
refergnce.
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the sltermating week, Jfoho had the children from Sunday at 1000 s.m.
until school began on Tuesday morming, CF at'10, The Parenting Plan
comtemplates that dayywill be exchanged from time to time. 4. The
Parenting Plan also set forth a schedule for school vacations, summer
vacation, holidays and special occasions. (P at 11-13.

Under the Parenting Plan, magor decision making is designated as
follows:

¥ Nom-gmergency headth care; joint

> Nico's psychological health carer  joind

» Educational decisions: St Patrick’s unless
agreed otherwise

> Religious upbringing: maother/father
CPav 18, Further, the Parenting Plan provides that if the parties donot
agree reparding non-emergency health care decisions, the decision shall be
referred to D Lavry Larson “whose reconunendation for care will be
followed [xic], unless there iz a disagreement™ (P at 16 Hithereiza
disagreement, the party disagrecing with Dy, Larson bears the burden of
persuading the Court not to follow Dr. Larson’s recommendation. d.
Seption Voof the Parenting Plan is entitled “Dispute Resolution™ and
requires that all disputes {other than child support) be resolved by
mediation, CPat 17,

Oy July 20, 2010, after nearly one year of Stefgnie”s repeated non-
complisnee with the Parenting Plan, undermining Johns parental

suthority, and creating an enviranment dettimental to the children, fohn
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filed a Petition for Modification. CP a1 20-26. Under the Petition, John
sought to become the children’s custodial parent due to Riefanie’s abusive
use of conflivt, which significantly harmed the children. ¢ John also
reguesied modification 1o the Parenting Plan’s decision making
provisions: d. John sought a modification of child support. Jd. On
September 2, 2010, the parties stipulated to a finding of adequate cause.
CPat 29-310 As part of the Court’s Temporary Order, entered on that
same date, the Court recognized the parties” agreement as o the
appointment of Guardian Ad Litem, James Catheart, (“GAL") and the
requirement that the parties engage in co-parenting counseling with
counselor lamie Kautz. CF gt 32-36.

Um April 27,2011, sfier a trial onthe merits with ten witnesses
including the GAL, and admission of over fifty exdhibits, the Honorable
James R Orlando issued his letter decision. CP at 8770 On May 24,
2011, the trial vowrt entered the following orders:

e  Final Farenting Plan (CP at 73-84};

¢ Order of Child Suppert with supporting worksheets {OF at 85+
102y

e« Urder Rer Maodification/Adjustiment of Custady Decree/Parenting

Plan/Residential Schedule (CP at 103107

In Judge Orlando’s written deeision and the findings contained in
the Order Rer Modification, he specifically articnlated the following
findings with respect 1o Btefanie’s parenting and actions relating to the

children,
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¥ Unilaterally prohibiting the children from
attending part of their school cwrriculum,
aamely Thursdsy morning Mass,

# Taking them “out of the norm” by refusing
to send them to Mass although required by
curricoium and that they are only_students
not attending weekly Mass;

#  Excessive fardiness and absences at school,

and faciliiating such terdiness and absences
gs her “stlent™ profest over the children
attending & parochial school, which she
originally agreed they would attend:

> Repetiive use of confliet with John
including calling the police for 8 well~child
check for no good reason {over the
motorbike wmeident). This is likely to canse
fong ternt harm to the childreng

"v.’

Unilateral decision 1o bring Nico o non-
emergency dector gppointment for second
apinien withown notice 1o father;

#» Pagsive-aggressive behavior has damaged
the children and their relationship with their
Father;

#  Evidence offered by the guardian ad hitem

showing a troubled pwci&aic ical profile
from psychological evaluation; and

~

» Two unfounded domuestic violence petitions,

CP ata7-70; 104-05. Judge Orlando made clear that he based his ruling
spon evidence of circumstances arising after entry of the 2008 Parenting
Plan. CFat 6% (°1 find that the petitioner has met his burden .« basad

upon facts that have risen since the 2008 modification™); CP at 104
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(“Father has met his burden to show that based upon facis that have grisen
since the 2008 modification. . . 7}

Adter entey of the final documents, Johy filed a Motion for
Reconsideration seeking a shight adjustment 10 the Cowrt’s degision with
respect o Johur's custody i the children, CP at 108-113. Speeifically,
John sought adjustment of the Parenting Plan to allow him time with both
children on the last week-gnd of the month {as opposed to only having
time with Nico during that week-end and having Chioe spend the week-
end with Sefanie).

I, OnJune 17, 201 1 the tnal court entered its Order on Reconsideration,
CP st 155-536. The trial court adjusted the May 20, 2011 Paranting Plan as
John requested and entered its Parending Plan (Final), CP st 157-1680 On

June 17,2011, Stefanie filed her Notice of Appeal. CPat 114418,

B. Substantive Faels,

At the time John filed the July 2010 Petition for Modification,
{hice and Nigo were 9 and 11 years ol age, respectively, and entering the
fourth and sisth grades at 8t Patrick Catholic School i Tacoma, John
sought the modification based upon Stefanie’s actions, which were
64-66. As deseribed in greator detatl below, Stefanie’s actions included,
but were not limited to, ipnoring the plain language of the Parenting Plan

and making unilateral decisions as to the children’s non-emergeney healih
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care abd education, undenmining John’s parenting and his relationship
with the children, and filing false domestic violence patitions against him.
Saint Pairick Catholie School Currdcnlum snd Policies and

Stefanie’s Violstion of the Parenting Plan Relating o Joint
Bducational Decisions.

As ity name suggests, St Patrick Catholic School iz a Catholic
slementary school. St Patrick’s oission i3 to “nurture in s students an
abiding Catholic faith while pursuing academic excellence and modeling
honesty, respect, sud service as dynamic members of our world
comnunite”™ RP 192:193; Exs. 13, 45, As g Catholic school, all
members of St Patrick School attend weekly Mass at St Patrick Church
g5 a school commiunity. Bx, 45, As stated inthe 2010-2011 Student
Handbook, attendance at weekly Mass is part of the school corriculum,
RP 194-193; Ex, 45, In fact, the Student Handbouok addresses student
behavior in church, and report cards for the children in its fower grades,
that 3, up to and including fifth grade, provides a category addressing the
extent to which a student "displays respectful Mass and prayer service
behavior.” Bx. 15 (Nico's report card). Saint Patrick Prineipal, Mrs.
Francis Jordan testified that Mass attendance is part of the school’s
curticulum and discussed several benefits 1o the children’s weekly
attendance st Mass, including participating i praize and prayer as a
community, participating in the presentation of the Mass inchuding public
speaking, reflection on the readings and an understanding and tolerance of

religion. RP 195-196.
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St. Patrick’s school hours are 830 aun. to 3:00 pam. BEx 13,
Scheol policy provides that students must be in their seats everyday at
8:30 amcor they will be marked tardy, RP 198, Students who have over
fifteen absences gan be retained in their grade. RP 19898, Mrs, Jordan
testified as to the imporiance of school atiendance, including the fact that
children who are not in school miss instruction, which can be difficalt to
“eatch up™ on, RP 199, Mus. Jordan also opined that students with fower
absences and tardies generally perform better in school. RP 229,

The evidence at trial overwhelmingly supports that Stefanie was
wnable ov refused to mweet school requirements by disallowing the
children’s full participation in school cwriculum. Stefanie did so by
intentionally and unilaterally refusing to allow the children to attend
Thursday school Mass and by routinely delivering them 1o schood late or
allowing excessive absences fron school,

With respect to attendance at Masg in Apnl of 2010, despite the
Parenting Plan's provision for joint decision making as o educations]
decisions, Sefaie unilaterally decided not to send the children fo school
on Thuesdey mornings for the all school Magss. Bx. 17, Stefanie informed
the school of her decision In writing, without notice to John, and delivered
the children to school every Thursday at 10:00 am., after Mass voncluded,
RF 439 Stefanie pover discussed her decision with John or invoked the
Parenting Plan’s dispute resolution provision: RP 345-46. Mry. Jordan
testified that ao other parent had simtlarly requested pulling their children

from weekly Mass and oo other famidies prevented their children from
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attending weekly Mass. RP 197, 207, John testified thar Nico was teased
by his peers for not atiending Mass. RP 135, 137, Ex, 29

Nico's 2000-2010 Fifih Grade Report Card reflects & grade of N
for “Drsplays respectiul Mass and prayer servies behavior,”™ meaning that
he 18 pot mesting grade level expeciations. Bx. 1 5. Although the children
performed fafrly well in school during the 2010-2011 schou! year, Mrs.
Jordan testified as to the importance of attending school, being on time
and attending Mass with the schoo! conmmunity, RP 19596, 199200,
John also testified that being on-time and present gt schoal, including
Mass, instills in the children important values, and Stefanie's fatlure o
meet those expectations was harming the children, The children wore
harmed socially as the children were the only two left out of this school
“event”, Nico was teased by his peers and they both missed out on moral
gnd ethical lessons taught at Mass, RP 135137, The GAL opined that
Stetuie refused to allow the children to attend Mass more out of a
“competition rather than one that was bused on the interests of the
children.,™ RP 240, When the GAL asked Stefanie about her reasons for
refusing Mass attendance, he “never got the sense that she had canvelled
Mass attendance for any reason other than she could™ &

With respect to sttendancs and tardiness at school, since the eniry
of the 2008 Parenting Plan, Stefanie rotiinely failed to deliver the children
to school on time or gt all, resulting v unexcused tardies and abseneces.
Exs, 15, 18, 19, 30, 32, 33, The GAL’s report calenlates that dweing the

2000-2010 and 2010-201 1 school years, John was responsible for
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delivering the children to school 150 days, Of those 130 days, Nico was
ahsent for all or part of the day on only 5 pccasions, and Chipe was absent
for all or part of the days only 4 times, Ex. 30, During that same pertod,
Stefanie delivered the children to school 102 davs, While in Stefanie's
custady, Mico and Chloe were absent all or pant of the day 38 and 31
times, respectively, Bx. 30, These statistics relleet that the children were
fate or ahsent only J033% (Mico) and 026% (Chloe) of the wime while in
John's care and 37% (Nico) and 38% (Chioe) of the time while in
Stefanic’s care. RP 74-75; Ex. 30, John's testimony supports that while
i hix care, the children are on time 1o school and extra curricular
activities, RP 116.

Curiously, while Stefanie contends that many of Nico's absences
were due to his alleped poor health, school records reflect that Chloe wag
also absent nearly all of the days that Nico was absent and in Stefanie’s
care. Ex, 30,

it 15 notable that inthe 8l of 2004, Siofanie suffered froma
debilitating condition known as dysautonomis, ora bregkdown of the
sutoncrtie perveus system. Bx. 30, Stefanie’s tness required John to
assume 2l parenting Ractions for the children, meluding full time care for
approximately eight weeks, from late Auvgustiearly September 2009 until
mid-October 2009, RP 97,

When the children Bved with John during Stefanie’s iliness, John's
mother traveled from Arizong 1o lve with them and provide additional

support and assistance. RP 327-28: RP 330-31. Principal Jordan teetified

DS EMRTIOC ~31-



that doring the period while exclusively in Johst's carg, the children had
very fow absences or fardies. RP 202 Ex. 38, Furiber, the GAL s
imerview with Mrs, Jordan reflocts that during Stefanie’ s illness when
John had sole custody, the children were “wonderful, healthy, on time and
@ renl pleasure fo have [at school 1™ Ex. 30, John testified that during this
pertod, the children were on time to schood and healthy. RP 112, When
Stefanie’s health improved and the children returned 1o their “regula™
schedule under the Parenting Plan, inchuding staving with Stefanie @t her

home, the tardiness and absenees commenced onee again. RP 97 Ex. 19

Stefanie’s Vielation of the Parenting Plan gs Related to None
Emergency Medical Care,

Soon after eairy of the 2002 Decrer of Dissolution, the children
were referred to counselor Joel Hellencamp to “gssist theny in adapting to
and dealing with™ the divoree. John and Stefanie agreed to the counseling.
RF 64, After g perind of time, the children stopped attending counseling
with Mr. Hellencamp, & In 2009, afier Stefanie became i, they
returned to Mr. Hellencamp for additional counseling. RP {8, RP 114,
The children were doing very well in counseling with My, Hellencamp, vet
once Stefanie’s physical condition improved, she unilpterally cancelled
one of Chine’s appointments with Me. Hellencamp without obteining
John's agreement, or seeking mediation as required by the Paventing Plan.
RP 88-89; CP 9-19. Stefanie next procesded, in direet violation of the

Parenting Plan, to take Chice o a counselor of Stefanie’s choice, again,
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neither obtaining John's consent nor secking mediation or court
involvement as required by the Parenting Plan. RP 65-66.

Since entey of the 2008 Parventing Plan, Stefanie held strong to the
belief that Nico sutfered from significant medical tssuss. During the
20092010 school year, Stefande provided St Patrick School
sdmiinistration a Hstof potential “symptoms o ook for™in Nice. Ex. I8,
A sampling of these symptoms incladed nausea, headaches, chest pains,
Tight and noise seasitivity, vomiting, abdominal pain, exercise {sic]
intolerance, eve pain, generalized weakness, difficulty concentrating,
lightheadedness and blurry vision, Ex. 18,

School officials’ perceptions as to Nico's health and bis behavior
at school while in John's care are markedly different than thelr poreeptions
of Nice's alleged Hl health and the manner in which Nice acts whon at
school under Stefanie’s care. School officials repeort that Nico neither
comes to school i nor shows any physieal signs or physical symptoms of
discomfort when under John's care. Ex. 30, Conversely, Nico frequently
complained of iliness when with Sicfanie. RP 83, 87-88. In fact, John's
mother, Maory Lou Xico, testilied that during her six weeks with the
children, she did not observe any “resl™ medical problems with Nico,
although he “gives alot of complainizs™ RP 333 Mrs. Xicto testified that
on one pccasion, she was called to schoo! because Nico was complaining
that he wassick. When she arrived at school, she ohserved that Nicoe did
not have a fever. fd. She informed Nivo that if he went home sick, he

weuld be reguired to e i bed and rest withowt waiching television.
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At this statement, Nico voluntarily retumed to class instead of going home
sick, RP'333. Nico never called in sick again while Mrs. Xitoo was living
with Johs and the children. A

The (AL also expressed concern as to Stefanie ™ tendency 1o
project her illnsss upon Nico, Ex. 29, My, Catheart noted that “there is
enouph input from the children's therapists, from Dr. Larson, and from the
St Pat’s staff ©© have g real concern over the possibility that Stefunie has,
as Dr. Larson put it "promoted’ Nico's physical symptoms and has enabled
Nico and to a slightly lesser extend Chlee to manipulate her™ Ex. 30.
When Mr. Catheart asked Nico about bis physical condition, Nico stated
that in 2009 and 2010 he had problems with dizziness and fecling like he
was going 1o pass out, & The GAL noted that these symptomy of i
health were markedly similar to Stefanie’s symptoms. Ex. 29,

In 2009, vace again, Stefanie violated the plain and unambiguous
provision of the Parenting Plan requiring joint decision making for non-
einergency medical care by unilaterally (without John's knowledpe or
agreement) taking Nico to a natiropath in Seattle, RP §5-89. CP 1617,
At trisl, Stefanic acknowledged that she did not comply with the Parenting
Plan and took this action because she became dissaiisfied with Dy,
Larson’s opiniong. RP 85-86; RP 114, Stefanie also sdmitied that she
could have cared less that her actions wers in ¢lear vickation of the
Parenting Plan. RP 472; RP 549-51; RP 5357, Stefanie also subjecied both
Nico and Chlee to intensive medical testing, which Dy, Larson opined

placed significant stress upon the children RP 253255, Exs, 20-21, 30,
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Stefanic’s Actions Stenifivantly Undermined Jobn's Parenting,

In the fall of 2010, just days after antry of the stipulated order
finding adeguate cause, John and several friends and family members
celebrated Nico's brthday at their family besch house. RP 10506, While
at the beach house, Joln instructed Nice and his friend not to rids thew
motorbikes up a private driveway for safety reasons, but Nieo did so
anyway and lied abowt his actions, RP 105-110. John disciplined Nico for
digobeying him by taking away his motorbike for the remainder of the
week-end. RP 107, Nico ran away from John and called Stefanie to
complain about John's actions. Instead of checking with John as to the
turn of events, Stefanic numediately called the Plerce County Sheriff to
report Jolm’s actions and request a well child check, complaining to the
Sheriff s office that Nico was in danger. RP 108-10. The Plorce County
Shoerrifl arrived at the beach house to investigate Stefanie’s complaint, RP
109, After Johu relayved the events to the Pierce County deputy, the
deputy departed the scene, finding that Mico was in absolutely no danger.
REP 109, Stefanie’s actions severely undermined John's parenting and
sapported Nico's effort tn manipulate his parents against cach other,

Purther, Stefanie created conflict by setting different rules at her
house, which confused the children and undermined John's ability to
provide consistency in parenting.  For example, Nico's counselor, Dr.
Anton, John and Stefanie agreed that Nico was to achieve a 2,75 grade
point average in order participate in sports, RP 489-90. However, after

Wice achieved 1 2,75, Stefanie decided that the grade point was net
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sufficiently high encugh for Nico’s participation in sposts. Stefanie
changed the rules withowt consulting John or Dr. Anton and dentanded
that Nize obtain g 3.0 grade point average in order to participate in his
sporting activity, RP 16163,

Ntefanic also attempted to pick up Chloe after school from 8t
Patrick s during John's visitation. When John arrived to pick up Chioe, he
saw Stefanie picking her up and informed Stefanie i was his day 1o pigk
up Chive. A verbal confrontation betwesn John and Stefanie ensusd and,
as a result of this confrontation on school property, St Patrick™s School
officials required Chioe and Nivo to be picked up by a parent in the schoo
office. RF I1BY-83  RP 350-52.

Stefanic slso invelved Nico in the Bugation by allowing himode
read court documents. RE 198, This necessarily placed John ina
the children’s best interest that would be accomplished only by relaying
the truth as to Stefanie’s parenting, yet, on the other band, he did not want
to unnecessarily expose the children 1o parent isspes that should be of no
eoncern to the children.

Stefanie’s False Domestic Violenoe Petitions Against John

After exstry of the 2008 Parenting Plan, Stefanie filed twe false
domestic violence petitions ggainst John, in 2009 and 2010, respectively.
RPOR-100, Both of the petitions were dismissed, RP 28-99; RP 103,
Stefanie never served Johnwith the fiest petition resnlting in dismissal,

and the second petition was dismissed after a cowrt hearing on the merits,
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RP98-103. Jromeally, the second domestie violence patition arose from

Y

an incident on or near Stefanie’s porch wherein Stefanie velled at John (in
Chloe’s presence) and procved 10 run at him and punch him in the
ahdomen. RPF 10G-103. At trial, Stefunie admitied that she hit John inthe
stomachy with force suflicient to hurt her hand, RP 496-07. Significantly,
Stefanie also admitted thi &t no tme during the extensive history of the
parties” dissolution proceedings did she ever mention abuse nany
pleading. RP 559, She also admitted that John had never hit her, RP367,
With regard to John's alleged “viekenee,” John wnderwent
psychological evaluation and testing with Dr. Dandel Rybicki prior toinial,
After extensive testing, Dr. Rybicki did not recommend any treatment
whatsoever with respeet to any anger management or domestic vielence

.
z

1ssucs. RP 3687,

The Guardian Ad Litem Preliminary and Supplemental Reporids
BEvidence Concern regardmg Mefanie’s Parenting.

GAL James Catheart's preliminary and {inal reports, admitted into
evidence at trial, set forth a variety of findings supponing that Stefanie’s
setions antonntad to an abusive nse of conflict as she effectively engaged
in passive aggressive behavior using the children to wnderming and

deteriornte John's relationship with the children. The GAL reports reflect

a variely of concerns with respect fo Stefanie’s pargnting.
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i, Seefunie s Physiolagical Profile Supports The Trial Cowrt's
Concerns ds Te Her Ability To Provide dn Approprive
Envirgnment To Parent.

Both John and Stefanic were subject o pyychologioal evaluations
by Dr. Daniel Rybicki as part of the 2010 modification action. After
reviewing Stefanie’s physiological evaluation, the GAL noted various
“issues of interest”, as 1o Mefanie’s physiological profile including: (i)
slevation on the bi-polar manie scale; (i) significant elevation for
compuisive personality stvle: (i) elevations in the trathfulness seale in the
DVE {iv) indications that she may bave Hmited ability to comforiably
manage interpersonal relationships and little interest in engaging in
collaborative relations with others; and (v} the exastence of several
mersures on which Stefanie produced guarded and defensive response
sets, with a fatlure to offer a fully open or candid approach to the testing
process. Ex. 30,

Perhaps this is not surprising as Stefanie experienced a difficult

b=

maother, believing that Stefsnie was pregnant through an immaculale
conception with the sccond coming of Jesus Christ, had Stefanie married
toa young LDS boy. Stefanie’s mother believed that the young boy was
destined o fulfill the role of Joseph, Ex. 30, Without notice to anvone,
including his fomnily, Stefanic’s mother brought the couple to Washington
and ensconced them in her basement uniil the marriage way anmdled six

months later, Ex, 30,
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Stefanie’s twin sister, Stacey Bennett; testified that over the past
five fo seven vears, Stefanie’s behavior had not been rational in that she
exhibited the smme behavior that their mother exhibited, namely, taking
rrational positions including cutting off contact with those with whom
Stefanie does not agree or whe disagree with Stefanie. #d. Despite Stacy’s
extremely strong bond with Nico and Chloe, Stefanie cutoff contact
between Stacy and the children because Stacy submitied a declaration in
the litigation in John's favor. Ex. 30 As g result of Stefanie’s actions,
Niacy only has contact with the children when they are in John's castody.
Id, Take the GAL, the trial court was also concerned about the troubled
profite reflocted on Stefanie’s peychological tests, CP at 87-79, 74,

it Stefanie s Profection Of Her Blness Upon Nive

The GAL also imerviewed the children’s pediatrician, Dr. Larey
Larson, as well s Nico s counselor, Dr. Barry Anton, and Chlee’s
counselor, Dr. Naomi Huddlestone, Dr. Larson deseribed a lnondry listof
tests that had been adnunistered {0 both Nico and Chloe at Stefunie’s
insistence and noted that the testing process placed a considerable burden
and stress on the children, Exs 20-21, 300 Dr, Larson opined thet Nico's
physical complaints were “fonctional” and were caused by the oogoing
vriddie, Ex. 3Q. Dr Larson expressed congerns that Stefante may be
projecting or promoting Nico's alleged physical condition.. K.

Dr, Anton informed the GAL that he saw Batle to no hope that the

parents could engage iy paratiel parenting and that the acrinrony “makes
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Nico a fragile kud.” Ex. 28 Dr. Anton also expressed concernvabout the
stmilarity between Nico's alleged symptoms and Stefanie’s issues and
opined that she may be projecting her Hiness on Niea, Jd

Likewise, Dr, Naomi Haddlestone also voiced to GAL Catheart
that she had Hittle faith that Stetanie was a dependable reporier. Ex, 28
Dr. Huddlestone reported that John was the more consistent parent and
ay John does, Stefanie “negotiates” with Chloe, fd. Dr. Huddlestone also
reported to My, Catheart her concern that Stefanic iz “invested in being 17
and is “dragging the kide inte 1.7 44 Johw affirmed these doctors’ and
counselor observations in testifving about iz observations and belief that

Stefanie projects her iliness npon the children: RP 111-13,

iit. Concerns Regarding Stefanie’s Soticms In Influenciag The
Children To Adopr Her Agenda.

The GAL's interviews with Nico and Chloe refleeted that the
children often adopted their mother’s opinions and wishes shont major
components of their Hves, but could not articulate reasons why they held
those beliefs, Specifically, when Mr. Catheart asked Nico and Chloe why
they no longer wished to attend 8t Patrick’s neither of them could
articulate a speeific reason. Ex. 29, In fact, Nico expressed an interest in
attending Annie Wright and thought they might get a discount there
beeause of hiv prother’s role ineccasipnally substingting at the school. Bx,
I8 Given John's Binancial success, money has nover beon gn issue with

respeet to schooling, RP 44-46,
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iy, Stefanie Lacked Credibility With The Guardion 4d Litem
And The Trial Court

in interviewing Stefante, the GAL noted numerous inconsistens
staterents or unexplained circumstances regarding a variety of fopics
iyvolving her and the children, which were introduced at trial and were
before the trial conrt for Hs consideration. For example, Stefanie gould not
explain why Chloe missed most of the same school days that Nico missed
due o Nico's alleged illness. Bx, 30, Further, the GAL was skeptical
when Stefanie attributed 1o her former lawyer(s) two unilateral decisions
that were directly contrary to the Parenting Plan, including her prior move
to Seattle and her decision to cancel the childron’s attendance at school
Masses, Ex. 30, Curously, Stefanie glso expressed 1o the GAL her desire
o meve to Seattle with the children, vet during trial, Siefanic testified that
she had no interest in moving to Seattle. RP 432.53; Bx, 28,

Stefanie way also neither clear nor eredible with regard o the
reguired co-parenting counseling with Jamie Kautz in which John and
Stefanie were required to engage pursuant to the trial conrt’s Temporary
Qrder. CF at 33-33. John regularly sttended counseling with Ms. Kaulz
and continued to do 50 as of the date of the trial. RPBI-82; RP 115-16.
As of the date of trial, John had attended at least twelve counseling
sessions with Ms. Kaantz. RP 82, The GAL's interview with Ms. Kautz

g clients,

ooy

supports that she believes Johu is one of her most hard workin
Ex. 30, Stefonic, on the other hand, sttended only ong introductory

appointment with Ms Kaatz, RP 30102, Stelanie testificd that afler the
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initial appointment with Ms. Kaptz, Ms. Kautz referred her to another
counselor, namely Jackie Parkes. RP 502, However, Stefanie nover
followed up or attended counseling with Ms, Parkes and Stefanip’s
testimony at irial was confusing s o whether she getunally attempted ©
contact Ms, Parkes for an appointment or left volce messages with her, RP
502-03.

Stefunie alse complained that the children were routinely sent
home sick when in John's care, but could produce no records of this at
irial. RP 347, Stefanie’s explanation as o her tax records was
inconsistent and confusing. RP 325-330, 533, 569-370; Bx. 43, 44, 43,
Stefanie testitied at frial that Mass was not part of the 8t Patrick School
curriculum, bt was impeached with her deposition lestimony wherein she
conceded that Mass was part of 5t. Patriek’s curriculum, REP 543.44.

Attrial, the GAL recommended two options including designating
of John gs the custodial pacent with the children Bving with him from
Sunday evening uniil Friday moming. His recommendation provided
Stefanie residential time with the children from Friday aBler school until
Sunday evening all but one week-end per month wherein they would be
with John, Ex. 30, Thisrecommendation reflected, in part, the GAL's
concern about the children arriving at school and haviag a stable
educational platform. RP 263, The GAL’s second recommendation was 8
one~week on, onerweek off joint custody arrangenent. Jd.

The trial court listenad to the testimony of the witnesses, ohserved

their demeanor, made gredibility delerminations, and welghed all of the
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evidence, After doing so, Judge Orlando entered findings thei support the
elements necessary for modification. There was substantial evidence to
support these findings and the trisl cowrt, in exercising its discretion,
properly granted John's Petition for Medification.

IV, ARGUMENT

A, Standard Of Review,

While there Is a strong presumption in favor of custodial
contingity, irial courts have broad discretion i matters desling with the
welfare of children. fn re Marriage of MeDede, 122 Wn2d 604, 839 P.2d
1239 (1993) ciring M re Marriage of Kovaes, 121 Wn2d 795, 801, 854
P2d 629 {1993Y, I re Morriage of Cabalguinte, 100 Win2d 325, 32728,
669 P 2d BRG (1983),

A trial vourt’s decision as to custodial moditication will not be
reversed on appeal absent an abuse of discration, that iy, if its decision is
untenable or manifestly "ﬁﬂl"&&ﬁi)ﬂabiﬁ. Inve Marriage of Melole, 122
Wald at 610, A trial court’s findings will be upheld i they are supported
by substantial evidence. Substantial evidence is evidence exists for a
factual bolding “when there is g sufficient quantum of proofio support the
trial conrt’s findings.” Guarine v Infergctive Oljects, I, 122 Wno App.
93, 108, 86 P.3d 1175 (2004). The evidence required anust be believable

evidence of a kind and guantity that will persusde an unprejudiced
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thinking mind of the existence of the faet fo which the evidengs is
directed.” Hewitt v. Spokane, Portland & Seaitle Ry. Co., No. 66 W.2d
285, 286,400 P24 334 (1865).

A trigl conrt may modify & parenting plan if & substantial change
has occurred in the circumstances of the child or the custodial parent and
nuxdification Is necessary o serve the best interests of the child. ROW
260926001 Modification is permissible when there is sufficient
evidence 1o support a finding that {1} there has been achange in
Circumstances gy described above; (23 the best interests of the child will be
served; {3) the present environment i3 detrimental {o the child™s well-
heing; and (4} the harm caused by the chanpe s outweighed by the
advantage of the change. ROW 26.09.26Q,

The court of appeals will not substitute its judgment for that of the
trial court, which takes testimeny and observes and evaluates the
demeanor and credibility of witnesses. b rer Marslage of McDole, 122
Wnld at 810-11; dnve Morriage of Timmens, 94 Wn2d 594, 617 P.2J
1032 (19803 i matters dealing with the best interesty of children, a sl
court enjoys the grear advantage of personally vhserving the partics, and
we are reluctant to disturb a custody disposition”™). Finally, a trial cowt’s
decision will be sustained if correct upon any ground set forth in the

pleadings and supported by the evidence. MeDagaiel v MePaniel, 14
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Wa.App. 194, 339 P 2d 699 (1975). For the reasons set forth below, John
respectiully requests that this Court affirm the trisl cowrt,

B, The Trial Court Did Not Abuse It Diseretion In Granting
Joha's Petition For Modification.

. There v substamtial pvidence supporting the wigl cowrt’s
fnding of a substanrial cheage ln circumstances in the
children’s lives and that thuse changes were detrimenial to the
children’s well being,

Stefanie contends that there was no substantial change in
circumstances accurring afler entry of the 2008 Parenting Plan to warrant
modification, and even if there were changes, they were not detrimental to
the children’s well being, She first argues that any changes in the
children’s circumstances no Jonger existed at the Ume of fripl ¥ Mefanie
fecuses upon three of the trial cowrt’s findings i this regard, namely: (1)
school tardiness and absences; {2) her repeated vielations of the parenting
plan 1 attending to Nico s alleged health issues and both children’s
counseling; and (3 ) relusing o allow the childron to attend Thursday

schood Masses,

2 Diespite this assertion, Stefanite acknowledges that the school attendance, Nico's
health issues and Mass mttendance waere not fully resolved by the time of trial.
See Brief of dppeliant, p. 19-20 {“school attendance issues ..« mostly resolved
by the time of trial”; “any issuex related to his health were mostly resodved by
rial”; “attendance of Mass on Thursdays was also arguably so Jonger an issue by
the time of iali™Yanderline added).
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Stefanie ciles to &y re Marrioge of dovbrose, 67 WoApp, 103, 834
P2d HOT {19923 to support her argument that the trial courterred in fatling
to-constder the children’s “prosent environment”™ when finding that theix
environment had substantially changed, and that thedr environment was
detrimental to their well being. Stefaniv appears to contend that so long as
she was exhibiting appropriate parenting immedigtely prior to trial there
would be no basis for finding & substantial change o clreumstances, and
thus no basis Re modification. However, her argument fails because

neither the {acts nor the lfaw support her contention.

to consider any and sil relovant evidenee to determine i the custodian was
presently a it parent capable of providing a suitable home for the children,
Id, at 108-09 {*we do not suggest by our holding here that the trial count
may not consider the children’s environment while they were in
{mother's] costody prior to the entey of the temporary order™). The
Ambrase court did not hold that the trial cowrt was prechuded from
considering evidence of the custodial parent’s clrctinstances at the time of
filing the petition for modification, but only that the court must also
consider the children’s environment at the thme of trial. With respect {o

the weight of the evidence of environment, the dmbrose court also made
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clear that in rendering its findings and decision, “it is for the tier of fact to
determine the relative welght of such evidence™ & at 108
It woukd not be surprising for 8 parend to burriedly alter or Yclean
wp” their behavior prior to trial to aveid modification of & Parenting Plan,
custodial parent’s actions to the months or days leading up to tral,
Accordingly, Ambrose requires the tnial cowrt to consider any and all

evidenve relevant to Stefanie’s parenting and the children’s environment

including their physical, mental or emotionsl health to determine whether
she was providing and could provide the children with ah environment not
detrimental to their well being. The trial court then exercises its discretion
o assigning relative weight and tmportance to the evidence presented,
Judge Orlando fulfiled his duty in applying this factor, and substantial
evidence supports his findings of a substantial change that was detrbmental
to the children’s well being. As set forth above, Judge Orlando
specifically sticolated the following Gndings as to Stefanie’sactions in
parenting:

# Unilaterally prohubiting the children from

atiending p&ri of their school gurriculum,
namely Thursday morming Mass.

':‘;-’r

Taking them “ouwt of the norm™ by refusing
to send them to Mass although required by
curriculum and that they are qnly student%
Hot atkndms.\ 2 weekly \L}m.

3
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Excessive tardimess and absences at school,
and facilitating such tardinesy and absences
as her “silent” protest over the children
attending a parochial school, which she
nnmnam' agreed they would atiend;

1

Repetitive wse of confliet with  John
including calling the police fr a well-child
check for no pood reason (over the
matorbike incident). This is likely to cause
fong term harm to the children;

» Unilateral decizion to bring Nice © non-
emergency doctor appoiniment for sccond
opinion without notice to father;

# Passive-aggressive behavior has damaged

the children and thelr relationship with their

Father;

Evidence offered by the guardian ad litem

showing a troubled ;}xw}wiamaai profile

from psychological evaluation; and

> Two unfounded domestic violence petitions.
UPal 67-70; CPoat 104-05.

The record supports these findings, which, in turn, supports the
trial court’s dotermination that the children’s environment with Stefhnie
bad changed and was detrimental to the children’s physical, mental or
emotional health.

School attendance records reflect that the children were habitually
fate for school and/or absent when in Stefanie’s custody and care, therehy
missing eritical school instruction, which way detrimental to their leaming

of school subjects and hife lessons of fimelingss and respeet. RF 97, 185-&¢
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199-200; 299 Bxs. 15, 16, 19, 30, 32, 33, Further, Stefanie’s clear
violation of the pareniing plan in repetitive, unilateral, non-emergency
visits to health care professionals, inghuding s counselor and naturopath as
well as the children’s pediatriclan for intensive medical {esting subjected
the children 1o inoreased stress, Exs, 20, 21,30, RP233-255, Suefanie’s
decision not 1o allow the children fo attend Thursday school Mass resulied
in the children being singled owt from their peersand Nieo being teased.
RP 136-37, Additionally, Nico received a grade of "N {or “is noy
meeting grade level expectations™) on his report card for his failtoure o
participate iy this aspect of the curicwdum, Ex 15, Further, the message
impressed upon the children by fregquent late amvivals and absences gt
school Is that # is accepiable 1o “show up™ when they want without regard
te the school’s rules or requirements. RP 138-39. This behavior iz
detrimental to them with respect o their commuitment to following through
with school, extra curricular activities and other arcas of their Bves. .
Stefanic’s failure to manage and follew throngh with school projects also
had a detrimental impact upon the children for the same reasons, RP 159-
161. Rtefanie’s responses to Nico s efforts to play one parent against the
other undermined John's ability to paront and develop his relationship
with his son Exs 29, 30, Stefanie’s call to law enforcement for awell

child check as 1o Nico's safety created conflict and undermined John's

DRI DO <20



ahtlity 1o parent and was detriments] to hiy relationship with Nico.
Finally, Stefapie’s insistence that the children were "1l resnlted in
extensive, invasive and nondnvasive medical testing, which caused the
children emotional and physical burdens. RP 253-55,

The trial cowt’s findings and its determination that these incidents
support a substantinl change in circumstances that is detrimental 1o the
children’s physical, mental or emotional health are supported by
substantial evidence.

Siefanie also gites o numerous cases wherein trisl courts have
found detrimental clroomstances warranting modification. Apparently,
this recitation of cases reflects Stefanie’s gitempt o compare and contrast
the circumstances i this case to other cases, therehy hoping to diminish
the circomatances in this case wird to weigh against a finding of detriment.
See Brief of dppellom, p. 26-28. Instead of accomplishing this result,
Stefanie’s recitation of case law highlights the fact that there 15 a wide
array of circumistances supporting this element of medification and that
there is no “cookis-cutter™ fomsla 1o apply 1o a detrimental environment
finding.

This case is similar to i re Marriage of Velickeff, 85 WnApp.
346, 968 P2d 20 {1998) wherein this Copnt affirmed the tial cowrt's

custody modification. In Felickofl, the Conrt recognizad that mother’s
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continuous congerted efforts to underndne father's parental relationship
with their child supported the irial court’s finding thet the child’s present
environment was detrimental to her. &4 at 335, Specifically, in that ¢ase,
the custodial parent used tactics such as inderfering with telephone calls,
asserting false allegationy of abuse, and prohibiting the other parent’s
aocess to the aluld's medicsl records o interfere with the other parent’s
relationship with the child. fd. at 353536, Further, there was no evidence
in the record that the custodial parent would vease the destructive
behavior, 4 at 356-37,

On review, this Court recognized the “clear policy of the
Washington legisiature to foster post dissolution relationships with cach
parent”™ and that imterference with such relationship with detriments! to the
child’s best interest. Jdl at 357, An offort by one parent to terminate the
other parent’s relationship with a child can be considered detrimental to
the child and 8 modificetion based on such behavior is appropriate. d. at
355

Stefante also contends thet the trial court erred in fhiling to
articulate how the children were being harmed by her conduct. This
assertion is incorrect. The trial court did, in fact, fined that the children had
been harmed socially, mentally, physically andfor emotionally, i terms of

being singled owt from their prers with respeet to school participation,
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unifaterally and unnecessarily subjerted oo medical testing, and subject to
Stefunie’s continued actions to undermine the children’s relationship with
John, Even i the trial conrt did not make such a finding, Stefanie ignores
the fact that in @ custody modification, the trial cowt is ot compelled to
wait until damage to g child from an vostable Hving environment actually
ocours hefore taking corvective action. fa re Morriage of Frasier, 33
WaApp. 443, 655 P.2d TIR (19821, The Frasier cowrt affiomed the trial
gourt’s custody modification where the mother moved nomerous times
prior (o irial and the child was exposed o an unstable home life, {d at
447, 451,

Farther, the Fraiser court, ctting MceDaniel v MeDantel, 14
WinApp. 184, 539 P24 699 {1973}, articulated that “[a] living
environment can be found 1o be defrimental to the physical, menial or
emotional health of a child without proot that damage or impairment
cansed by that environment exists gad is demonsirable at the thne of triad.
Such an environment may be demonsirable even thought its deleterious
effects have not yot appearad.™ 4 at 431, In MeDaniel, supra, the court
found a dettimental environment where the children’s environment
reflected an frregular diet, poor dental care and school attendance and
exposure o marijuana smoking thongh none of such clrcumstances provesd

present domuage to the child, A at 198
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Thus, even if the trial conrt did not articnlate speeific and actunl
harm to Nico and Chioe due to Stefanie’s actions, the fact that the
snvironment Stefanie provided to the children was negative and unstable,
supports the irial court’s findings and determination even if thetr
enviramment had not vet resubted in actual harny,

Stefanic also raises the issues of her reliance upon ber alleged
attorney’s advice in defense of her unilateral decision to disallow the
children from attending Mass. Stefanie’s reltance upon the fact that she
allegedly vonsulted with an atiorney as to the Mass issue is misplaced and
bears no weight regarding the propriety of the decision, its comphiance
with the Paréating Plan or whether it was detrbmental 1o the children

Finally, Stefanie argoes that the modification must be erroncous
because there is no ovidence that she is an wniit parent or that she is &
barmful influence on the children. With respest to unfitness, a finding of
pnfitness s pot necessary 1o support ¢ parenting plen modification. See My
e Marriage of Velickofi, supra. at 353,

In sum, Stefante’s sttempt to distinguish ber case from 8 multiiude
unpersuasive. There is substantial evidence supporting the trial count’s
determination that there was g substontial change in circomstanees since

entry of the 2008 Parenting Plan and that the changes were detrimental to
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the children’s well being, Accordingly, these moditication factors are met
and support the frial court's decision.

i, Substantial Evidence Supports thay the Best Inferests of the

Children Wil be Served by the Parenting Flan Modification.
The major modification of 4 parenting plan also requires that the
modification is in the child’s best Interest and is necessary 1o serve those
best intergsts. RUW 26.09.260¢1), Whether 8 parenting plan is in g
child’s bestinterest depends upon a variety of factors welghed by the trial
cowrt, See ROW 26,09 et seq. In determining best interests, the trial coun
constders the policy provisions of RUW 26.09.002, the parenting function
provisions of ROW 26.09.004, and the considerations isted in ROW
609,184 and ROCW 26,09, 18733 ROW 26.09.002 provides, in relevant
part; “the best interests of the child are served by a parenting arrangement
that best maintains & chikl’s emotional growtls, health and stability, and
plivsical care™
While Stefanie inquires as to the potential benefits to the children

by a moditication of the Parenting Plan, the record is clear as to the
children’s best interest under & modified parenting plan with John as
primary custodian.  The custedy modification snsures that the trial court’s
parenting plan is Tollowed as John has and will abide by the court’s orders.

The modification ix in the children®s best interest gy it facilitates the
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childr eiy and consistent attendance at school, ensures their
involvernent and participation in gll school currienlum inchuding Mass,
mintmizes Stefanie’s ability 1o promote passive-aggressive behavior
against John and stops Stefanie from subjesting the children o
unnecessary and wunapproved medical sppointments. Al of this reducss
stress upon the childeen

As deseribed in detail above, when the children are with John
during the school week, they are happy and arrive at school and
extracurricular activities on time. RP QL. He provides structure for them
o focus on and complete their school homework and projects, RP 116-
117, John's work gllows him the flexibility of taking the children to
school and picking them up, transporting them to their activities and
attending to all of their needs, RP 91-92; RP 95, The children roceive
consistent parenting and John instills in them mporiant Hife values and
lessons. John has a strong bond with the children and 2 parenting plan
with him gs their custodian benelits their emotional growth, health and
stability snd physical well being. RP 67-0%, RP 82,

In comtrast, when the children wre in Stefanie’s care and custody,
they are routingly late or absent from school, forced not to participate in
school corrieulum, fail to complete homework projects, and subjected to

her whinws with respect to medical treatment and care. RP 63-66; RP 233~
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253; Bxs. 15-16, 19:21, 30, 32-33. The children are caught in the middie
of Stefanie’s passive-aggressive behavior towards John, which canses
them stress and anxiely.

Overall, the modification with Juhn as the primary custodial parent
provides the childres with an environment that is loving, positive and
consistent, resulting in a significant reduction in conflict between parents:
Inmun, substantial ovidence supports that the custady modification i3 in
the childeen’s best interest and is necessary to serve their best interests,

i, Substamial Evidence Supporis The Trial Cowrs’s Finding

That The Harm likely To Be Caused By & Change In The
Children's Exvironment Is Qunweighed By The ddvamage
€5 A Change Ty The Children.

In order 1o support @ major modification, the barm caused by the
change in custody must be outweighed by the advantage of the change.
ROW 2600260 Section 2.2 of the trial count’s Order Re:
Muodification/Adjustment of Custody Docreg/Parenting Plan/Residential
Schedule specitically articulates the trial court’s finding that the “harm
likely to be caused by a change in snvironment is putweighed by the
advantage of & change to the children”™ thereby demonstrating that the trial
court considered and specifically entered a finding as to this element. UP

at 104, While Stefanie contendsthat the Court abused ifg discretion in
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failing to make such a finding, the record clearly indicates that the tial
eourt’s Ovder contams the required finding.

Sinply stated, Nefanie provides the children an environment filled
with unilateral non-comphiance with the Parenting Plan resulting in school
fardiness and absences, missing iportant curriculum and frequent
| changing of trained counselors and medieal providers, These actions
create instability in the children’s Byves and can result in Tong term
negative consequences. Stefanie’s parenting facilitates or results in
conflict between her and John, The children are well aware of the conflict
and it causes them stress, Stefanie’s parenting undermines the relgtionship
between John and the children, and bas resulted in Nico pitting John and
Stefanie agginst cach other as evidenced by the motorbike fncident. The
environment Nefanie provides is detrimental to the ehildren.

In contrast, John provides an environment with appropriate
strocture and stability., He sets boundaries and follows through with them,
delivers the children 1o school and activities on time, allows full
participation in school crriculum, does not underming Stefanice’s
parenting, and puts the children and their needs first. Any risk of harm
caused to the children in the change in custodial parent is omtweighed by
the consistency and stalulity of parenting demonstrated by John's

parenting.
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Rignificantly, the record also containg evidence of the children’s
growth and stability with John as custedial parent, when he, for nearly two
months in 2009, acted as custodial parent during Sefanie’s illness, The
record reflects that the children adjusted to the change, were in and on
time o school, were happy and healihy in John’s care gnd custody. RP
PE2; RP 203 Bx. 300 o sum, the triad court considered the substantial
evidence in favor of Tohn ax primary custodian versus the detriment of the
change, and made a specific finding addressing this clement, The
evidencs supports the frial court’s determination a to this factor ay well as
the modification of the Parerting Plan.

Finally, even if the irial court did not expressly weigh the
detriment versus the advaniage of the proposed change, the balancing was
uuplicitin the trial conrt’s mudification analysis. See Inre Marsiage of
Velickofl, sapra, at 33758 (affirming parenting plan modification despite
trial court’s fatlure to explicitly weigh detriment vorsus advantage of
proposed changel Al g numimum, Jisdge Orlando carciidly analyzed the
evidence presented and weighed numerous factors regarding the children’s
placement making a determination regarding detritnent and proposed

change implicit in his decision.
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W, The Trial Cowrt did nor Abuse s Diseretion in Enrering its
{rder of Child Support,

Finally, Stefanie assigns eeror to thetrial court’s Order of Child
Support, which adjusted child support based upon 18 parenting plan
modification. However, Stefanie presents neither Iegal argument nor
authority in support of he assignment of ceror. 1 is well established that
without argument or anthority to support it, an appellant walves a
assignment o error. RAP 103()4) and {6} Bercier v Kigu, 127
Wi App, 809, 103 P.3d 232 (2004), rev. dended, 155 Wn2d 1015, 124
P.3d 304 (2005 ¥ citations omitted), Given Stefanie’s fwlore 1o provide:
argument or authority i support of her assigned error, this Court should

not consider her argument.

Even if this Court considers the propricty of the trigl cowt’s Order
of Child Support, the record supports that the trial court properly applied
the law in ordering a monthly transfer payment of §518.51 from John to
Stefanie. COF 85-97; CP 98-102. In determining the chuld support transfer
pavment, the trial court wtihized John's actual Income and imputed income
to Stefanie given its finding that she was voluntartly under employed at
the time of tral. Bxs. 1-5, 7-11, 23-26, 28, 43- 44, (P a1 87, See ROW
20.1R0.0TIEY, B re Morvinge of Goodell, 130 WnApp 381,122 P34 929
{2005 imputed income}. Stefanie’s voluntary under employment is
supported by her testimony al trial wherein she could not articulate any
effort 1o obtain or maintain emplovment and testified that she choose not

to work so that she could focus on the litigation, RP 451-52; RP 525-534,
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After arriving at a transfer payment hased upon the parties” income
figures, the trial court vrdered a downward devistion due to the significant
amount of time the children would spend with John under the modified
parenting plan, CF at B8-&9; See ROW 26.19.020; See alse RCW
26.19.075( 1L d M permitting downward deviation bassd upon residential
schedule), M re Boork, 114 Wnld 772, 701 P2d 519 (1990} {appeliate
court's review of irial court’s imposition of dowrward deviation s abuse
of discretion).. The court entered Hndings of fact supporting s decision,
and i so doing, did not abuse ity diseretion. Given John's income, the
trial court ordered hin to pay 100% of all educational expenses and
extracurricular activities as well as all of children™s health insurance
coverage costs. UF at 80-810 The wial court slso alloeated to Sefanie all
of the federal tax exemptions. COF &t 90, In swm, the record supports the
irial court’s fndings and corresponding Order of Child Support:

Y. CONCLUSION

The Superior Courl’s decision modifying the parties™ 2008
Parenting Plan is sustainable as John met his burden under RCW
260926001, Stefanie fails to demonsirate that the Superior Court erred
in finding that there was substantial evidence to support the elements of a
major modification, and in entering the Final Parenting Plan and the Order
Re: Modification, Adjustment of Custody DecreeParenting

PlarvResidential Schedule. Further, as set forth above, the Superior Court
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properly entered the Onder of Child Support. Accordingly, this Court
should affirm the Superior Cowt’s Final Parenting Plan, the {irder Re:
Modification, Adjustment of Custody Decres/Parenting Plan'Residential
Sehedule gud the Order of Child Support, Stefanie’s requested relief
should be dended.
e
RESPECTFULLY SUBMITTED this '/(" day of June, 2012,

EISENHOWER & CARLRON, PLIC

)‘ §
P Craig fir‘umﬁham, ‘&% %{%A #?G-E 3¢
Attorneys for Respondent
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